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Abstract:

The abuse of narcotic drugs and psychotropic
substances has become one of the most pressing
challenges facing societies worldwide. This critical
study explores the profound impact that these
substances have on both society and human rights.
Narcotic drugs and psychotropic  substances
contribute significantly to the deterioration of public
health, increase the burden on healthcare systems,
and lead to rising crime rates, violence, and social
instability. From a human rights perspective,
substance abuse often results in the violation of
fundamental rights, including the right to health,
safety, and a life free from discrimination. The
criminalization of drug use exacerbates these
violations, particularly affecting marginalized
groups who face disproportionate legal and social
consequences. The study examines both the
individual and collective harm caused by drug
abuse, highlighting the challenges in balancing
public safety with human dignity. Through an
analysis of existing policies, the paper advocates for
a paradigm shift from punitive measures to health-
cantered approaches, such as rehabilitation,
education, harm reduction, and the decriminalization
of drug use. The research emphasizes the need for
international collaboration, equitable access to
healthcare, and comprehensive drug prevention
strategies. Ultimately, this study calls for a holistic
response to drug abuse that respects human rights
while addressing the root causes of addiction and its
societal consequences.

Keywords: Drug issue, NDPS Act, Case Law,
Lacunas in law, National policy.

l. INTRODUCTION

The Narcotic Drugs and Psychotropic
Substances Act, 1985 is the primary law to combat
drug trafficking in India. The NDPS Act created a
regime of “prohibition, control and deterrence”.
The Act was passed with the intent to fulfil India’s
obligations and commitments under various
International Conventions towards eradicating the
drug abuse problem in the country.

The NDPS Act was a result of pressing
circumstances which demanded an Act to regulate
the menace of drug trafficking in India. The urgency
was established when India was dragged into the
drug-net by becoming an established transit country,
and damage had already begun to ensue in the form
of spill-over effects. It is then, that the Parliament
passed the purportedly all-inclusive, NDPS Act,
1985

The NDPS Act, prima facie criminalised
consumption of drugs and entailed stringent
punishments for drug traffickers, and included
provisions for rehabilitation of drug addicts. The
legislature tried to differentiate traffickers and
individual consumers, as there is potential to
transform  victim/consumers by means of
rehabilitation.

1.1 NATIONAL POLICY OF INDIA

As per the National Policy of India on
Narcotics and Psychotropic substances.’ there are
two main factors which lead to drug abuse firstly,
the availability of drugs and secondly, the presence
of psycho-social conditions which lead to their
abuse. Therefore, there should be equal focus on
supply and demand reduction as well. Demand
reduction has also two main elements; one, treating
the drug addicts and second, educating and creating
awareness in the society to prevent addiction as well
as rehabilitate those addicts who have received the
required treatment.iHence, drug abuse is not just a
demand and supply issue. Instead, it is a psycho-
socio medical issue, that requires medical
intervention as well as community-based
interventions for treatment and rehabilitation of drug
users.V

As aforementioned in the policy, treatment
is the basic element of the strategy as it directly
focuses on drug addiction. India follows a two-
prong strategy towards treatment (i) Government
runs de-addiction centres in Government hospitals,
and (ii) supports NGOs engaged in this field. The
Indian Government also runs more than hundred de-
addiction centres across the country in various
Government hospitals."
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In the year 1985-86, The Ministry of Social
Justice & Empowerment brought a scheme for
Prohibition and Drug Abuse. The Government of
India supports over 361 (NGOs); 376 De-addiction-
cum-Rehabilitation Centres, runs De-Addiction
Camps, and also Counselling and Awareness
Centres and for all these institutions and
programmes, the Indian Government bears a major
share of the expenditure for providing services in
these Centres.(Department of Revenue, Ministry of
Finance, 2017) The policy also obligates the Central
Government to ensure that services like
motivational counselling, treatment, and
rehabilitation are easily accessible and are provided
by the Government through its own institutions or
other independent institutions like NGOs."

In India, the States seem to ignore
rehabilitation of those involved in the cases under
the NDPS Act. Instead, they are thrown under the
wheels of justice due to which the chances of them
returning to normalcy are negligible. The number of
cases under the NDPS Act has been consistently
increasing, V' which raises questions whether the
Government has been able to fulfil the three-prong
objectives of the Act.

The facilities and access to rehabilitation
and medical treatment for drug addiction seem
limited. The reports suggest that Indian states have
been spending a minimal amount of funds for the
rehabilitation and even the existing rehab centres
and de-addiction centres are overcrowded or facing
a fund crunch. Vilinstead of considering drug addicts
as a patient or a victim, the draconian policing
system and the indifferent government bodies treat
them as criminals or a threat to society. There is an
imminent need for change in this approach.

The researcher is of the view that it is must
that individuals are treated on a case-tocase basis.
There cannot be a straight-jacketed formula for
rehabilitating or treating any drug addict or
offenders. In India, we need to find alternatives to
punishment, like Brazil and Portugal. There is an
imminent need for infrastructural upheaval in the
form of dedicated rehabilitation centres focussing on
specific vulnerable groups like children, mothers of
infant children, orphans, gender minority, and other
socio-economically weak sections. The law must
consider mitigating factors and deal with each
matter on a case-to-case basis instead of having one
size fits all approach.

1.2 NDPS ACT AMENDMENT 2021

In addition to NDPS Act being an enforceable
substantive  law, the Narcotic Drugs and
Psychotropic Substances Act has also been tasked

with raising public awareness of the negative impact
of drug use. The nodal agency that monitors the
initiative taken by both public-private organizations
to raise awareness about the harmful effects of drug
use is known as the Department of Social Welfare.
A drafting error was accidently introduced in when
the NDPS Act was amended in 2014 to allow greater
medical access to narcotics, removing state barriers
to transportation and licensing for ‘“essential
narcotics drugs".

This anomaly was highlighted when an accused
argued before special court in Tripura contending
that he could not be charged for the offence under
NDPS Act, asSection 27 A of the Act is referred to a
blank list. Subsequently, the Tripura High Court
asked the Centre to amend the law.

In this section we will try to understand and
examine gaps in the law that need to be filled. The
question whether the 2021 Amendment is contrary
to law or is the amendment able to rectify a
“anomaly” created by a 2014 amendment to the
parent legislation. It is important to dig deeper into
research to find out the validity of the 2021
Amendment Act.

The Narcotic Drugs and Psychotropic Substances
(Amendment) Ordinance, 2021 was announced on
September 30, 2021. The Ordinance amended the
Narcotic Drugs and Psychotropic Substances Act,
1985 for correcting a drafting error.

The amendment in 2014 introduced an anomaly in
the NDPS act. The amendment in Section 2(viii a)
defined essential drugs and under section 9 of the
same act allowed the manufacture, possession,
transport, import inter-State, export inter-State, sale,
purchase, consumption and use of essential narcotic
drugs, thus, creating an anomaly in the NDPS Act.
This anomaly was first noticed by the Goa Bench of
Bombay High Court in 2017, however, the court
opined that such anomaly does not overmine the
intent of the act. Later, the Tripura High Court, in
the case High Court of Tripura v Union of India on
4th June 2021 held that Section 2 clause (viii-a) sub-
clauses (i), (ii), (iii), (iv) and (v) of the NDPS Act
shall suffer effect of deletion until the section 27A is
amended appropriately.

In Tripura, Agartala v. UOI, the court ordered the
Central Government's Ministry of Home Affairs to
take immediate action to modify Section 27A of the
NDPS Act, 1985.

Section 27A of the NDPS Act, 1985, establishes
penalties for supporting illicit drug trafficking and
harbouring convicts. Section 27A refers to the acts
listed in sub-clauses | to (v) of Section 2(viii a) as
those that are prohibited from being financed or
harboured by it. The phrase "illicit trafficl2" was
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defined under section 2(viii a) of the bill. The NDPS
Act was revised in March 2014, and as a result, the
sentence in Section 2 containing the definition of
"illicit traffic" was re-lettered as clause (viiib), and a
new

The adjustment to Section 27A is presumed to come
into force on May 1, 2014, according to the 2021
NDPS Ordinance and Bill, which means it applies
retroactively’.  InState of A.P. v. Bathu Prakasa
Rao*, according to Mr. Majumder, learned ASGI the
omission is definitely apparent and in order to
achieve the object of the statute he advised the
criminal court shall read Section-27A of the NDPS
Act couching in its

Section-2(viiib) in place of Section-2(viiia) of the
NDPS Act.

After the amendment, re-numbering of clause (viiia)
of Section 2 of the NDPS Act, Section 27A of the
NDPS Act was left unamended. Section-27A will be
neglected if such interpretation is not accepted by
the courts.

Therefore, the 2021 bill merely tries to correct the
drafting mistakes and does not bring any new law
into force.

That criminal law can be retrospective in nature

The Supreme Court in Menon Abdul Karim Haji
Tayab v. Deputy Custodian General New Delhi &
others ¥ held that “it is well settled that the
procedural amendments to law apply in the absence
of anything to the contrary, retrospectively in the
sense that they apply to all actions after the date
they come into force even though the actions may
have begun earlier or the claim on which the action
may be based may be an anterior

date”.

It is also pertinent to mention here that since no new
law is brought about via this amendment and also a
drafting anomaly is to be corrected, the amendment
cannot be rejected on the ground of having any
retrospective effect.

Further, in Jamshedpur Motor Accessories Stores v
Union of India, 1991 Allied Motors (Pvt.) Ltd v
Commissioner of Income Tax, 1997 X
Commissioner of Income Tax, Bombay v. Podar
Cement Pvt. Ltd, 1997%", Brij Mohan Das Laxman
Das v Commissioner of Income Tax, 1997%, Zile
Singh v. State of Haryana, 2004 the Supreme
Court has held that, “an amendment which is
clarificatory in nature, shall be given retrospective
effect”.

The Apex Court has also opined in Union of India v
Martin Lottery Agencies Ltd. ¥ that, “it is evident
that a clarificatory amendment, merely clarifies the

existing position and makes explicit what is
implicit”.

II. SHORTCOMINGS IN THE INDIAN
NARCOTIC LAWS

2.1 The application of reverse onus

The Human Rights Development Program,
(HRDP) guidelines state “Compulsory detention,
even if it has a basis in law, may also constitute
arbitrary detention where it is random, capricious
or disproportionate — that is, not reasonable or
necessary in the circumstances of a given case and
shall ensure that they are not detained solely on the
basis of drug use or drug dependence.””il They
shall have the right to free trial, and it is drawn from
the right to equality. ™

The International Covenant on Civil and
Political Rights (ICCPR) clearly considers every
person to have a “right to be presumed innocent
until guilty” and given a fair trial 34

The report submitted by the High
Commissioner for Human Rights (HCHR) to the
Human Rights Council, highlighted with some
examples of what may lead to human rights
violation in a criminal justice system by reversing
the burden of proof in criminal proceedings against
persons in possession of drugs exceeding the
specified thresholds, or possessing keys to a
building or vehicle where such drugs were found, is
presumed to be guilty of drug trafficking.*

2.2 Standard operating procedures vis a vis
testing process

The Apex Court of India at various
instances  expressed its concern over the
implementation of the NDPS Act and taking
cognisance of the prevailing conditions issued
notices to all States and to ameliorate the state of
trials pending under the NDPS Act, it issued specific
directions and guidelines to all the States for dealing
with the trials under the NDPS Act. It also strongly
cautioned the subordinate Courts against lavishly
granting adjournments during the trial®. Moreover,
the Court directed all the States to establish Special
Courts for exclusively dealing with the matters
relating to the NDPS Act. X

The Hon’ble Supreme Court of India
strongly emphasised the need for establishing more
Central Forensic Science Laboratories (CFSL), to
cater to the increasing demand for tests across the
country. The Court directed each State to establish
State level and regional level laboratories which
focus on dealing with NDPS matters. The existing
laboratories give preference to rape cases and dowry
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cases due to which there are delays in dealing with
the matters related to NDPS. >V

The same concern was highlighted by the
Court in (Achint Navinbhai Patel v. State of Gujarat
& Anr, 2003.) observing that: “it has been
repeatedly stressed that NDPS cases should be tried
as early as possible because in such cases normally
accused are not released on bail.

2.3 Re-testing mechanism

The applications for re-testing makes the
conditions worse. Though the Act does not prescribe
for re-testing, still the applications for re-testing and
re-sampling are being regularly entertained by the
NDPS Courts.®™

The Apex Court, in the case of Thana
Singh™Vi, observed that: “These applications add to
delays as they are often received at advanced stages
of trials after a significant lapse of time. While re-
testing may be an important right of an accused, the
haphazard manner in which the right is imported
from other legislations without its accompanying
restrictions, however, is impermissible.”

There have been a large number of
applications for re-testing which have further
increased the already overburdened laboratories.
Though, the Hon’ble Supreme Court held that the
NDPS Act does not permit re-sampling or re-testing
of samples unless there are exceptional
circumstances. Vi

The Hon'ble Supreme Court also opined
that “under the NDPS Act, re-testing and
resampling was rampant at every stage of the trial
contrary to other legislations, which defined a
specific time frame within which the right might be
available. In light of Section 52-A of the NDPS Act,
which permitted swift disposal of some hazardous
substances, the time frame within which any
application for re-testing might be permitted ought
to be strictly defined. ™"

The Hon’ble Court also directed the States
to appoint nodal officers to monitor the progress of
trials and ensure that there is no unreasonable delay
on account of nonavailability of witnesses or
documents. ¥

2.4 The apple of discord - quantity or quality
There has been a long debate over
determining the quantity of drug based on which an
accused should be prosecuted. It is pertinent to note
that access to controlled substances as medicines is
anessential element of the right to health.**Along
with these significant developments, many palliative
care groups raised concerns about the need for
essential pain medicines like morphine and other

opiates. The Act permitted the medical use of some
narcotic drugs, however severe penalties dis-
incentivised hospitals and pharmacies from stocking
them 0

In the year 2008, the Hon’ble Supreme
Court of India passed a landmark judgement in
relation to the quantity of drugs involved in the
NDPS cases. In E. Micheal Raj v. Intelligence
Officer, Narcotics Control Bureau, 2008, the
Hon’ble Court held that:

“The rate of purity of the drug is decisive
for determining the quantum of sentence — for small,
intermediary or commercial quantity.”™V

Recently the Hon’ble Supreme Court of
India in the matter of (Hira Singh v. Union of India,
2020, held that “...while assessing the quantity of
contraband from a mixture that is seized and also
contains neutral substances, the quantity of such
neutral substances shall also be taken into account.”

The judgment of Hira Singh has again
shifted the approach of deciding the quantity
involved in the matters under the NDPS Act.
Quantity seized or involved in any case under the
NDPS Act plays a key role as the severity of
punishment highly varies depending on quantity.
Another significant development was the case of
Indian Harm Reduction Network v. Union of India,
2012, before the Bombay High Court where it read
down the provision of the mandatory death penalty
under section 31A®Xii to be a discretionary death
sentence. The Court found Section 31-A violative of
Article 21,(Indian Constitution art. 21, 1950.) and
hence, not sustainable. The Court further held that:

“instead of declaringSection 31-Aas
unconstitutional, and void ab initio, we accede to
the alternative argument of the respondents that the
said provision be construed as directory by reading
down the expression ‘shall be punishable with
death’ as ‘may be punishable with death’ in relation
to the offences covered underSection 31-Aof the
ACt.”XXXiV

I11. PUNISHMENT AND DETERRENCE -
INTERNATIONAL STANDARDS AND
INDIAN SCENARIO

Post Amendments, **¥ the minimum
punishment under the NDPS Act was reduced to six
months. **vi (Narcotic Drugs and Psychotropic
Substances Act, 1985 §.15, 17, 18 and 2023, 1985.)
The NDPS Act provides for strict punishment for
offenders and imposes stricter punishment for the
repeat offenders, which may extend to the death
penalty. *ii However, the NDPS Act does not
stipulate a clear distinction between minor offenders
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and grave offenders. The discretion to decide the
same lies with the Courts based on the gravity of the
offence. The Amendment Act of 2001, for the first
time provided for graded sentences concerning
offences related to narcotic drugs,®itand it also
prescribed a higher threshold for minimum
punishment after the Amendment. It is important to
note that the Apex Court of India upheld the
constitutionality of the same. >

The number of under-trials under the
NDPS Act has been increasing every year, which is
evident from the report titled ‘Prison Statistics
India’ (PSI) published annually.

V. REHABILITATION SIDE-LINED

Under the NDPS Act consuming any
narcotic drug or psychotropic substance is a criminal
offence. The Act penalises both drug users and
addicts, though there is little evidence to show that
incarceration of drug addicts helps in decreasing
demand for drugs, instead it is shown to have a
counter-productive  effect. X X' In  terms of
punishment, S.27 doesn’t distinguish amongst first-
time, habitual consumers or occasional users who
may benefit from early identification and education
on substance abuse. The punitive nature of this
section deviates from the idea of rehabilitation
which seems an appropriate option for tackling drug
addiction in India.

The Indian  Narcotic Drugs and
Psychotropic  Substances (NDPS) Act, 1985,
primarily regulates and controls the production,
manufacture, possession, sale, transport,
warehousing, use, consumption, import inter-State
export, import, inter-State, export, import, inter-
State transport, warehousing, use, and consumption
of narcotic drugs and psychotropic substances. It
aims to curb drug abuse and trafficking, and its
enforcement is critical in managing illegal drug
activities in India.

V. LEGAL POINT OF VIEW DURING
COVID-19:

51 Impact of COVID-19 on Enforcement of
NDPS Act: During the COVID-19 pandemic,
several legal and enforcement aspects regarding
narcotics and psychotropic substances were
affected. The lockdown measures and restrictions
disrupted regular enforcement activities, such as the
monitoring of drug trafficking and inter-state
movements of narcotics. With reduced human
interactions and movement restrictions, there were

challenges in apprehending offenders involved in
drug-related crimes*.

5.2 Supply Chain Disruptions: The pandemic
caused disruptions in the supply chain of illicit
drugs, including narcotic substances such as heroin
and methamphetamine. Due to the global travel
restrictions, international drug trafficking routes
were hindered, potentially reducing the influx of
these substances into the country.

5.3 Increased Substance Abuse: During the
pandemic, some studies and reports highlighted the
increased use of alcohol and narcotic substances due
to mental health stress and confinement. Drug abuse
and addiction rates reportedly spiked during the
lockdown period. The economic downturn also
contributed to the rise in substance abuse as people
faced financial and social stress. 'l

5.4 Legal Changes and Adjustments: The
legal framework related to narcotics did not undergo
any major amendments during COVID-19;
however, the government's focus shifted toward
public health. Enforcement agencies and authorities
continued their efforts to tackle drug trafficking. But
at the same time, there was a significant rise in illicit
drug consumption and abuse, which became a
public health issue.

5.5 Treatment and Rehabilitation During
COVID-19: The pandemic impacted treatment
centres for drug addiction and rehabilitation
programs due to social distancing and lockdown
measures. Many de-addiction centres and
rehabilitation services had to be shut down or were
operating at reduced capacity. However, the
Ministry of Social Justice and Empowerment, along
with various organizations, emphasized tele-
counselling and digital services to cater to the
rehabilitation needs.

5.6 Legal Framework to Address Public
Health and Substance Abuse: While the NDPS
Act focuses on preventing the abuse of narcotic
drugs, public health measures during COVID-19
included mental health and addiction management.
Courts and legal bodies took into consideration the
rising mental health challenges and substance abuse
in various rulings and verdicts. As a result, some
leniency was shown in some legal proceedings
related to narcotic use and rehabilitation during the
pandemic period.

5.7 Evolving International Cooperation:
COVID-19 also forced a rethinking of global
cooperation in drug control. International
organizations like the UNODC (United Nations
Office on Drugs and Crime) had to adapt and
address the challenges posed by the pandemic in
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areas like drug trafficking, border control, and
enforcement operations. v

VI. CONCLUSION AND SUGGESTION:

The impact of narcotic drugs and
psychotropic substances on society and human
rights is both profound and multifaceted. These
substances, when abused, contribute to a wide range
of social, economic, and health-related problems.
They lead to addiction, physical and mental health
deterioration, loss of productivity, and a rise in
criminal activities. The societal consequences are
far-reaching, affecting families, communities, and
national security.

From a human rights perspective, the abuse
of narcotic drugs often results in the violation of
basic rights, including the right to health, the right to
live a life free from discrimination, and the right to
security. The criminalization of drug use further
exacerbates these violations, often subjecting
individuals to  harsh  penalties, including
imprisonment, with little regard for rehabilitation or
the underlying causes of addiction. Additionally,
marginalized groups often bear the brunt of the
consequences, leading to further inequality and
social exclusion.

Suggestions:

1. Comprehensive Education and
Awareness Campaigns: Governments and NGOs
should invest in prevention and awareness programs
to educate individuals, especially young people,
about the dangers of drug abuse and the importance
of making healthy choices. These programs should
also address mental health and the links between
trauma, substance abuse, and societal pressures.

2. Health-Cantered Approach to Drug
Abuse: Rather than focusing solely on punitive
measures, there should be a shift toward treating
addiction as a health issue. Governments should
provide better access to rehabilitation services,
psychological support, and harm reduction strategies
for those struggling with substance abuse.

3. Policy Reforms: Legal frameworks should
be reexamined and reformed to focus on
rehabilitation and harm reduction rather than harsh
penalties. This includes decriminalizing drug use in
certain contexts, investing in harm reduction
facilities, and ensuring access to medical care and
rehabilitation.

4. Support for Marginalized Groups:
Addressing the disproportionate impact that narcotic
drugs and psychotropic substances have on
vulnerable populations, such as the poor, ethnic

minorities, and individuals with mental health
issues, should be a priority. Policies should ensure
equal access to health care, treatment, and social
services, reducing the social stigma faced by
addicts.

5. International Cooperation: Drug abuse is
a global issue, and tackling it requires coordinated
international efforts. Countries should collaborate
on research, share best practices, and support each
other in combating the root causes of substance
abuse, including poverty, inequality, and lack of
education.

In conclusion, the fight against narcotic drug abuse
and psychotropic substances requires a multi-
dimensional approach, combining law enforcement,
public health, education, and social support systems.
By focusing on human rights, rehabilitation, and
prevention, society can move toward a more
inclusive, compassionate, and effective strategy to
address this pressing issue.
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